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PREFACE 

The need of a book dealing with the legal responsibility 
of the drunkard from the medical standpoint is one that 
has been felt for some time by both the medical and legal 
professions. There is a growing feeling in legal circles 
that the drunkard should not be treated in quite the 
same way as another criminal. Eecent medical research 
has clearly proved that this feeling is well founded. The 
aim of this little book is to point out how far the alcoholic 
criminal is responsible, and to what extent he should be 
allowed the legal rights of a free citizenship. It must 
not be thought that excuse is being made, in the follow- 
ing pages, for the drunkard who has still control over his 
actions and becomes drunk of his own volition. It is 
the condition of the chronic drunkard, who has more or 
less lost control, and his responsibility to the law, that 

is dealt with. 

H. NOBMAN BARNETT. 



1, College Square East, 
Belfast. 

Jime, 1908. 
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INTEODUCTION 

The writer of this excellent work has clearly shown, 
what is well known to police officers and others who are 
frequently brought into contact with chronic drunkards, 
that such persons are no more morally responsible for their 
acts than are inmates of a lunatic asylum. Drunkards 
while suffering from the mental derangement produced 
by alcohol are dangerous to the public, and cannot be 
relied upon. They move about in society, when suffering 
from the effects of intemperance, in a state of dementia ; 
but till they commit some criminal offence, or are openly 
drunk, no legal step can be taken to protect the public 
and prevent the drunkard from committing some act of 
violence. There are also chronic drunkards who drink 
in their homes, who never come before the magistrates, 
and who cannot be held responsible by law for ruining 
their own health, wasting their substance, and destroy- 
ing the happiness of their families. While the law pro- 
vides State reformatories and inebriate homes for dealing 
with the open drunkard who commits a criminal offence, 
it makes no provision for the reclamation of the chronic 
home drunkard and the protection of his family from 
the effects of his actions. In other countries where the 
laws for dealing with intemperance are very much 

ix 



X INTRODUCTION 

superior to ours, adequate provision is made for re- 
claiming this class. 

In New South Wales, for example, under Act 18 of 1898, 
sections 52 and 53, if proof be given that a person is 
using alcohol ' to such an extent as to expose himself or 
his family to want, or seriously injure his health,' an 
order is given in writing under the hand of the chairman 
or two justices sitting in a licensing court or petty 
sessions, forbidding all persons licensed to sell liquor 
from supplying ' such inebriate with any liquor for the 
space of one year,' under a penalty not exceeding ten 
pounds. Such an order may be renewed from year to 
year if, in the opinion of the justices who issue it, re- 
formation has not taken place. While the prohibition is 
in force no one is allowed to procure liquor for the 
drunkard, and if any person cognisant of the order 
breaks it in this way he is liable to a penalty not ex- 
ceeding five pounds for every such offence. 

Such legal provisions are found to work well, and if 
embodied in our law would greatly help to reduce the 
number of drunkards in this country. 

I fully agree with the author in his view that ' there 
is probably no greater injustice in the country at the 
present moment than our treatment of the habitual 
drunkard.' There is no lawyer or police official who 
has studied the subject but must admit that our law 
relating to drunkenness and the criminal responsibility 
of the drunkard is very defective, and leads not in- 
frequently to great injustice. While the law is most 
lax and lenient in dealing with the offence of drunken- 
ness, it is draconian in severity in dealing with the 
drunkard when he commits murder or any other serious 
crime. For the protection of the public this severity 
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may be necessary ; yet the law is, in effect, not merciful 
when the drunkard, in his early career of intemperance, 
is not in proportion severely and uniformly dealt with 
throughout the United Kingdom. The punishment for 
repeated offences of drunkenness ought not to be left to 
the discretion of magistrates, some of whom regard 
drunkenness as a small offence which should be leniently 
dealt with, whereas it is an offence deeply affecting the 
interests of the public and of the offender. The punish- 
ment of murder committed by the drunkard is not left 
by the law to the discretion of the judge before whom he 
has been tried and convicted. Drunkenness should be 
sternly punished in the magistrates' court, and not alone 
on the scaffold. 

This very useful and ably written book ought to prove 
helpful to the lawyer, the doctor, the magistrate, and 
the police officer in the study of the subject of the evils 
resulting from intemperance, and the responsibility in 
the eye of the law of the drunkard. It is also to be 
hoped that it will lead to sound legislation providing for 
the better protection of the public from the inebriate 
class, and the prevention of intemperance. 



ANDREW EEED. 



23, FiTzwiLLiAM Squakb, Ddblin, 
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CHAPTEE I 

CEIMB AND EESPONSIBILITY 

In an address recently delivered before the Ethological 
Society, Bernard Hollander made the following remarks 
on this subject : ' Human nature depended on heredity, 
physiological and social circumstances. The most im- 
portant of these was heredity. Character, as well as 
intellect, depended on brain organization ; hence physio- 
logical accidents might change a man's inner nature — 
as, for instance, prolonged illness, the habitual use of 
drugs and alcohol, a slight injury to the brain, or a 
small patch of inflammation or softening. Man was 
prompted by such motives as appealed to his individual 
organization ; hence punishment would act as a deterrent 
on offenders only whose nature was such that they did 
not like being put in jail. To many, however, imprison- 
ment had no terror. Punishment could not prevent the 
wish to commit a criminal offence, but it did prevent in 
a good many the actual committal of it. Even irre- 
sponsible lunatics appreciated rewards and punishment, 
and many knew the difference between right and wrong, 
though they lacked the power to resist the impulse. 

13 
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The legal test of responsibility was wrong, and should 
be modified. A man might be fully conscious, have no 
delusions, know the nature of his act, and that it was a 
wrong act, and yet be incapable to control the mad im- 
pulse of his deranged mind. The law assumed that the 
driving impulse to action was reason, not feeling, whereas 
just the contrary was true. A man might reason soundly 
and be capable of work necessitating the healthy function 
of the highest intellectual powers, yet his conduct might 
be wrong on account of the state of his disordered feelings. 
The offspring of neurotics, epileptics, and drunkards, who 
had lived amid the contagion of evil, had not the same 
choice of an honest life as the children of normal persons.' 
Dr. Hollander divided the criminal classes into three : 

(1) The typical professional criminal ; 

(2) The accidental criminal ; and 

(3) The criminal by mental disease. 

He gave illustrations of the characters of each of them, 
and dwelt more especially on the last class, the victims 
of various forms of organic disease. Finally, he showed 
the large proportion of weak-minded children in our 
elementary schools, who remained under supervision 
only till the age of sixteen, when, though they might 
have no criminal impulses, they might yet take to crime, 
not having sufficient mental power to earn their liveli- 
hood in an honest manner. He claimed that crime called 
for intelligent and scientific treatment, which lay with 
the future learning of the medical profession. ' It was 
to the physician that the public would look for the 
differential diagnosis between the curable and incurable 
criminal, and it was he who would be largely instru- 
mental in the treatment of moral disease.' 
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The whole question is one of intense interest, and opens 
up a new field of speculation as to the responsibility of 
the criminal. 

No doubt there are cases where heredity, accident, and 
disease are responsible for making a criminal of a man 
or woman who would otherwise never have developed 
such a tendency. For such, treatment would do much 
either as a preventive or remedial agent. On such an 
hypothesis many cases can be explained which on any 
other are inexplicable. 

The unthinking will, no doubt, at once take up one 
of two attitudes on this question. Firstly, that such a 
theory is too dangerous for practical purposes, and 
would give an excuse for any license on the ground that 
criminals were not responsible. Secondly, that all crimi- 
nality is due to disease. 

If, however, we accept the theory of the predisposition 
to crime from disease, stringent precautions will at once 
be taken to prevent would-be criminals being at large 
till such time as they have been treated. Failing cura- 
tive treatment, they would not be allowed to be at large. 
The public would thus be much more protected than they 
are at present. 

No one would be so rash as to agree with the second 
attitude. The most that is advanced is that a propor- 
tion of criminals conlmit offences because of strong here- 
ditary tendencies, or from a diseased brain. There will 
always remain the criminal class, which is so by pro- 
fession. Such have no wish to be anything else. They 
will sin against light simply because they wish to sin, or 
in order to make money with ease. 

There can be little doubt that the punitive treatment, 
in many cases, does little good. When it is remembered 
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that our criminal law has been in operation for very 
many years, and that the same man is sentenced over 
and over again without the least effect upon his moral 
nature or criminal proclivities, one may well doubt if we 
have discovered the right method of dealing with even 
the professional criminal. For the class which has no 
proper mental control over their wayward desires and 
passions, the criminal code of punishment must at a 
glance be seen to be wrong. As Hollander remarks, it 
is to the medical rather than to the legal profession that 
the public must look for the diagnosis between the cur- 
able and incurable criminal, and to the former must be 
committed the treatment of moral diseases. 

The drunkard claims our special attention in this 
connection. In him we have a conspicuous example of 
one who often commits a crime for which he is not 
responsible, makes a statement for which he has no 
foundation, or a disposition of property of which he has 
no knowledge and may not be in possession of. It does 
not necessarily follow that such a person is actually 
under the influence of alcohol at the time. In many 
cases he is not. His perversion of morals and judgment 
is due to a definite change in the brain-cells acting on 
the various centres controlling thought and action. In 
other words, he falls into the class of criminals from 
mental disease. Whatever may be said of others in this 
class, we have in the drunkard one whom we know by 
observation, by experiment, and by the pathology of the 
nervous system, to be suffering from a definite nerve- 
lesion, one whose responsibility for crime may well be 
doubted. 



CHAPTEE II 

GENERAL DEFINITION 

Theee is a good deal of confusion as to the various 
phases of alcoholism, and the different names — such as 
' alcoholic,' ' inebriate,' ' dipsomaniac ' — applied to the 
drunkard. It will be well, therefore, to devote this 
chapter to a consideration of this part of the subject. 

The term ' alcoholism ' includes all conditions due to the 
consumption of a considerable amount of alcohol in any 
form. It is usually taken in beverages, but at times as 
crude spirit, methylated spirit, ether, and sal volatile. 
Whatever form is used, the effect will depend on the 
proportion of alcohol present. 

The amount required to produce any given effect will 
vary with the individual. Alcoholism is divided into 
acute and chronic. 

Acute Alcoholism. — By this is understood the condition 
produced by taking sufficient alcohol to cause, first of 
all, paralysis of the inhibitory centres, occasioning loss 
of control over thought, speech, and action. The loss of 
power of co-ordinate use of the muscles follows. The 
person is then in the condition commonly known as 
drunk, but, to fulfil the definition of acute alcoholism, he 
must not have been frequently in this condition. If the 
amount of alcohol taken is very excessive, the condition 
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produced will be one of acute alcoholic poisoning. The 
man will then be unconscious, and exhibit the symptoms 
of narcotic poisoning. If not actively treated, he will 
sink into deep coma, from which it will be found im- 
possible to awaken him, and death will probably ensue 
within twelve hours. Should the man or woman be of 
a highly neurotic temperament, delirium tremens may 
be produced after a few indulgences and before chronic 
alcoholism is reached ; this, however, is not usual, 
delirium tremens being, as a rule, one of the results of 
the chronic state. 

Chronic Alcoholism. — By chronic alcoholism is under- 
stood that condition which is produced in an individual 
who has for a considerable period taken large quantities 
of alcohol. The amount necessary to produce the result 
will vary with the individual. In those predisposed to 
the effects of alcohol from inherited tendency a much 
shorter time will be required than in the case of those 
who have no inherited instability of the nervous system. 

The condition of chronic alcoholism may be divided 
into — (1) Simple chronic alcoholism, (2) alcoholic de- 
mentia, and (3) alcoholic insanity — all three are stages 
of the same disease — (4) delirium tremens, and (5) in- 
ebriety. 

Simple chronic alcoholism is usually not reached till 
after at least one year's heavy drinking, and is recognized 
by a set of symptoms which are fairly uniform in 
character, though differing in degree according to the 
temperament of the individual. 

Loss of mental power is shown, with special inability 
to grasp new detail quickly. Accustomed work is per- 
formed without zest. The nervous system shows want 
of tone. The person becomes easily imposed upon. 
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Memory is clear for old events, but faulty for more 
recent ones. The person often fails to understand the 
identity of certain well-known individuals. The muscular 
system shows some signs of degeneration, while exposure 
and fatigue are badly borne. In a skilled manual labourer 
deterioration of work is noticeable, and it is seldom 
possible for him to undertake new and intricate work. 

This condition gradually merges into alcoholic 
dementia. The symptoms become more marked, and 
lucid intervals become less frequent. Loss of orienta- 
tion and Korsakow's psychosis make their appearance. 
The former is a lack of knowledge of our position in 
relation to surrounding objects. The latter is the faulty 
conception of time and place, specially defective memory 
of recent events, with a mistaken idea as to the identity 
of persons. Lies are told more readily than truth. 

The stage of alcoholic insanity is reached when the 
individual becomes entirely devoid of reasoning-power, 
or develops some particular mania. He is sometimes 
violent, often homicidal or suicidal. 

As the result of a violent outburst of drinking in a 
chronic alcoholic, where a condition of drunkenness is 
kept up for days, a sudden and acute form of alcoholic 
insanity may occur. This is commonly known as delirium 
tremens. During the continuance of this condition the 
patient is a violent madman ; but if his constitution be 
good, the condition passes away, leaving, however, behind 
it marked predisposition to recurrence. Three attacks 
are usually the limit that the strongest constitution can 
stand. 

A curious condition of chronic alcoholism is that in 
which a person is quite sober and industrious for, say, 
eight months, and then becomes violently drunk for a 
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period of weeks or months, afterwards returning to his 
sober life for a further period. While the term inebriate 
applies to any chronic drunkard, it is preferable to 
reserve it for this condition. The etymology of the word 
lends itself to this reservation; for in is here used in 
its intensive, not its negative, sense, and the literal mean- 
ing of the word is — 'to make very drunk.' The ordinary 
chronic drunkard does not become * very drunk ' in the 
way the inebriate does. 

This particular manifestation is hard to explain, but 
is, doubtless, due to some unstable condition of the nerve 
protoplasm. 



CHAPTEE m 

HEREDITY 

How far heredity should influence the legal responsibility 
of the individual is difficult to decide. That it has an 
important bearing on the question there can be little 
doubt. That it has not had its due weight in legal 
decisions there is equally little doubt. 

Hereditary predisposition is a subject areund which 
has waged much discussion. 

With regard to disease there seems now to be a con- 
sensus of opinion that, with the exception of syphilis, a 
predisposition to contract the disease, rather than the 
disease itself, is handed down from father to child. With 
regard to alcohol, there is no doubt that a predisposition 
to the taste for the drug and to its bad effects on the 
tissues is transmitted. But heredity does not end here ; 
for while it is difficult to actually demonstrate that a 
defective nerve-tissue is transmitted by drunken parents 
to their children, yet there is little doubt that this is the 
case. In what that defect consists we are at present 
unable to say definitely. In all probability it is an 
inferior material rather than a differently arranged one. 
Just as two pieces of linen may look the same, and only 
show a difference in quality by their resistance to wear 
and tear, so it is in the non-wearing and non-resisting 
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qualities that what may be termed inherited alcoholic 
nerve-tissue differs from the normal. The condition is 
shown in loss of control over actions ; in a neurotic 
hysterical disposition ; in a tendency to disease ; in being 
easily influenced ; and, especially, in a tendency to go to 
immediate excess in drinking alcoholic beverages. When 
such excess is reached, we have a much more rapid 
degeneration of tissue than in the ordinary alcoholic. 

Inheritance may be obtained from father or mother, or 
from both. From the father it is transmitted by means 
of the spermatozore. From the mother it may be trans- 
mitted in one of three ways : By the ovum in the case of 
a woman who is an alcoholic at the time of conception ; 
by the blood circulating in the foetus in utero in the case 
of a woman who becomes drunken after conception ; by 
the secretion of the mammary gland in one who becomes 
an alcoholic during late gestation and the period of 
lactation. In the case of a drunken woman conceiving, 
and continuing to drink during the periods she is carry- 
ing and nursing her infant, all three sources of danger 
will combine to render the child a weakling. Should the 
father also be a drunkard at the period of procreation, a 
type of nerve-tissue is produced that will be non-resistant 
to a high degree. The responsibility of such a child to 
obey the moral and legal code may well be doubted. If 
such an one becomes a drunkard, as may easily be, and 
in a drunken fit, or in alcoholic dementia, commits a 
grave breach of the law, the question of responsibility 
scarcely enters into the sphere of consideration. A well- 
authenticated case occurred in the practice of a friend of 
the writer's. A boy was ' born drunk,' and was seen at 
a very tender age quite intoxicated and clinging for sup- 
port to a lamp-post. He was never known to be per- 
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fectly sober, and died at the age of eighteen of alcoholic 
degeneration. 

Had such a youth committed a murder, it is quite 
within the bounds of possibility that he would have 
received the capital sentence, notwithstanding the fact 
that the boy was never perfectly sane daring any part of 
his life, owing to the effects of alcohol inherited and 
acquired. Such a sentence would be judicial murder. 
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CHAPTEE IV 

LEGAL ATTITUDE TOWAEDS THE DEUNKAED 

Theee can be little doubt that drunkenness is at first 
a vicious habit, which later on develops into a disease. 
Where the borderland exists is a question that can only 
be answered after considerable study and experience of 
cases of alcoholism. 

In those who are born of drunken parents the change 
from habit to disease is very rapid. In their case a 
good deal will depend on the age at which they become 
acquainted with alcohol, for with them the taste is not 
acquired, but is rather the waking-up of a latent desire. 
If, as children, they become familiar with wine and beer, 
they will only await a period of freedom from control to 
take drinks in which the percentage of alcohol is higher, 
and may become intoxicated at the first opportunity. 
This will more certainly be the case in those children 
whose mothers have been alcoholics at the time they 
were nursing them. Should the child of drunken 
parentage not taste alcohol until mature years, he will 
not be so likely to become a drunkard without first acquir- 
ing the habit, but he is much more likely to eventually 
develop into a dipsomaniac than those who have not 
hereditary taint to deal with ; with them there will be a 

24 



LEGAL ATTITUDE TOWARDS THE DRUNKARD 25 

distinct period of habit before the diseased condition is 
reached. 

Much depends, of course, on environment. If the 
person belong to the upper classes, where there is now 
much feeling about the ' bad form ' of drunkenness, and 
it is recognized as harmful to the body's well-being and 
the moral condition of the community, the habit, where 
acquired, will probably be by slow degrees, and the 
setting up of the diseased condition will take longer. 
Again, if the person be well housed, fed, and clothed, 
even though he may drink to great excess, the body will 
be able to resist for a longer period the poisonous effects 
of the drug. But if, on the contrary, the victim belong 
to the lower class, among whom, unfortunately, drunken- 
ness is not considered a social crime, and if, in addition, 
he be poorly fed, clothed, and housed, the transition 
from habit to disease will be rapid in proportion to the 
original vital and moral strength of the individual. 

The first tissue which alcohol attacks is that of the 
nervous system ; but so insidiously does it work that the 
victim imagines his brain to be more active, and that 
he is capable of more prolonged and successful mental 
effort. That such is not the case is shown by the exact 
experiments which have been carried out, proving that 
even small percentages of alcohol interfere with judg- 
ment, decision, and discrimination. One of the first 
effects is paralysis of the higher centres of control. 
Thus we find an extraordinary fluency in some after- 
dinner speakers who are not ordinarily conspicuous for 
eloquence. This is not due, as is popularly supposed, 
to stimulation of centres of thought and speech, but 
rather to a partial paralysis of the control power, 
thereby allowing a free flow of words. 
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In those who drink to excess for long periods not 
only is control of speech and thought lost, but that of 
action also. We then have the painful occurrence of 
persons, originally inoffensive, committing all sorts of 
outrage, sometimes ending in murder. 

Investigation into the condition of alcoholized nerve- 
tissue has been carried out extensively. The microscope 
has revealed that the cells of the brain are injured and 
altered to a surprising extent. When this stage has 
been reached we are dealing with an individual who 
has a more or less permanently injured brain, one 
whom alcohol has the effect of rendering a dangerous 
lunatic for the time being, and who, even when sober, 
cannot be regarded as a perfectly reasonable being. 
While these changes have been going on in nerve-tissue 
other tissues have also suffered, so that a post-mortem 
examination on a chronic alcoholic reveals scarcely a 
sound organ. 

Speaking broadly, then, every chronic case which 
comes before the police magistrate is that of a diseased 
individual. How does the law deal with it? Unfor- 
tunately, legal procedure is very conservative, and still 
regards drunkenness as simply a crime ; but, if a crime, 
it certainly is not a venial one, and should not be 
treated lightly. Too many magistrates regard such a 
case almost as a joke, but the more thinking amongst 
them deplore the fact that they are unable to give such 
sentence as would have the effect of deterring the 
prisoner and others from repeating the offence. As the 
law stands, such men or women are fined in a small 
amount, or if they be very violent, and perhaps have 
injured a constable, they are given a short term of im- 
prisonment. During the time they are undergoing this 
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sentence the craving for alcohol becomes very pronounced. 
If the man be married, his wife and children probably 
starve, or are relieved by private charity, failing which 
they are put on the rates by going to the poorhouse, the 
public thus paying for the man's upkeep and that of 
his wife and family. When he is released, his first act 
is to become drunk again, in which state he probably 
revisits his wretched home and ill-treats wife and children. 
For this or some subsequent offence he again appears 
before the magistrate, and is again sentenced, and thus 
a vicious circle of police-court to prison and back again 
is established, which goes on indefinitely, till the 
criminal drunkard is produced. — 

There is probably no greater injustice in the country 
at the present moment than our treatment of the 
habitual drunkard. Under it the unfortunate dipso- 
maniac has no chance himself, whilst he drags down 
with him his wife and children, incidentally costing the 
nation a large sum for workhouse, prison, and police. 
The man is in all cases a homicidal, often a suicidal 
maniac. He is suffering from a drug habit, and that 
drug the most insidious and one of the most poisonous 
known to science. Above all, he is suffering from a 
diseased and functionally imperfect brain. 

We would not treat any other prisoner similarly 
affected and showing similar tendencies in the way we 
do the drunkard. We are so careful of the liberty of the 
individual that we sometimes forget the twofold object of 
punishment should be the protection of the community 
and the reclamation, if possible, of the offender. Neither 
of these objects is gained by the present system of 
regarding the habitual drunkard as a petty offender 
and imposing short sentences. Prolonged treatment in 
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Governinent inebriate reformatories is the only truly 
merciful and scientific method of dealing with these 
cases. A small proportion of them will not be cured 
even by prolonged treatment ; for such, a life sentence 
would but carry out the great principle of the protection 
of the community, and would undoubtedly be the most 
merciful provision for the irreclaimable drunkard. 



CHAPTEE V 

LEGAL PENALTIES FOB DRUNKENNESS 

Before the proper State treatment of the drunkard can 
be decided on, the legal view of his condition must be 
revised. 

Legal tribunals are at last realizing, to some small 
extent, that in dealing with a chronic alcoholic they are 
in contact with a man who should be treated chiefly in a 
remedial way. 

That the drunkard in the past was never treated intel- 
ligently, and even now is not often so treated, is the fault 
of the law rather than its administrators. It was not 
till 1898 that any really useful legislation on this ques- 
tion came into force. The Act of that year, Section 1, 
lays it down that a prisoner must be guilty of an in- 
dictable — viz., criminal — offence before he can be com- 
mitted to a State reformatory. Section 2 enacts that if 
a prisoner be guilty of a scheduled oifence, has been 
summarily convicted at least three times within the pre- 
ceding twelve months of a similar offence, is a habitual 
drunkard, and consents to be dealt with summarily, he 
is liable to a three-year sentence in a certified home, 
but not in a State reformatory. This Act needs amend- 
ment, so that a chronic drunkard shall be sentenced to 
treatment in a State reformatory whether guilty of an 
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indictable offence or not, and whether or not he consents 
to be dealt with summarily. Under the law as it exists, 
however, much more might be done with a view to re- 
claiming the drunkard. The system referred to in the 
last chapter, of small fines or short periods of imprison- 
ment, is worse than useless. A long period of imprison- 
ment, though not an ideal sentence, is the only merciful 
one which can at present be given to the non-criminal 
drunkard, who cannot be sent for a ' cure ' to a reforma- 
tory. Prison is not the proper place for the drunkard, 
because there the punitive rather than remedial treat- 
ment must be carried out. It is not easy in such a 
place to adopt different treatment to that usually meted 
out to the criminal cases, which is wholly unsuited to 
the dipsomaniac. 

The police might do a great deal more than at present 
to prove the drunken prisoner guilty of an indictable 
offence under the Act. If more trouble were taken in 
this particular, the court would often have the option of 
sending the habitual drunkard for remedial treatment. 
This option should not, however, exist once the offence 
is proved. Many judges are much too fond of using 
such option to commit the prisoner in the old way. 
Many also fail to recognize that they are dealing with 
diseased individuals when trying cases for serious 
criminal offence, and condemn a man who should not 
be condemned, but rather pitied, because in the earlier 
part of his criminal career no judge was found wise 
enough to commit him under the Inebriate Act. 

The payment of the fine inflicted in so many cases is 
often made by the publican, whose customer the prisoner 
is, and much too good a one to lose by his going to 
prison even for a short period. The law is thus evaded 
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to a disgraceful extent. If the fine were made of such 
magnitude that the pubUcan would fail to risk the in- 
vestment, and the prisoner would have to abstain and 
work hard to make way again in order to repay it, some 
good would be accomplished. 

If the sentence of imprisonment were of such length 
as to give the diseased nerve-tissue some opportunity of 
rest, here again good would be done. In both cases the 
good achieved would be only temporary, but even a 
measure of success should not be despised under the 
present defective law, apathy of the police and the 
ordinary magistrates, especially the latter, and paucity 
of reformatories. 



CHAPTEE VI 

TESTAMENTARY CAPACITY OF DRUNKARDS 

How far alcoholism and alcoholic dementia interfere 
with testamentary capacity is often the subject of in- 
vestigation in courts of law. 

The power of a person to dispose of his property 
depends upon — 

1. His knowledge of that property and its value. 

2. His sense of moral obligation in the disposal of his 
wealth. 

3. His knowledge or memory of those to whom he 
would naturally leave his possessions. 

4. His ability to understand what he is doing at the 
actual time of making his will. 

Dr. Percy Smith stated at the British Medical Asso- 
ciation in 1900 that ' cases of mental disorder due to 
alcohol are among the most . . . litigious,' while Dr. 
Savage, writing in Allbutt's ' System of Medicine,' states : 
' In my experience litigation is most common in respect 
of the wills of persons who have been intemperate and 
of those who have had apopletic seizures.' 

There is little doubt that this is due to the failure of 
the public and the legal profession to recognize that 
mental disorders due to alcohol are of a very real nature. 
A small amount of the drug is sufficient to upset perfect 
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mental perception, quickness, and balance. Professor 
Kraepelin has proved this by experiment beyond 
doubt. 

If the quantity be large, progressive, and continuous, 
we reach a period when this condition is permanent. 

There is abundant evidence that knowledge of his 
property is often faulty in the case of the drunkard. 
Important facts are forgotten. In some the failure of 
mental grasp is denoted by their imagining that they 
have large means, and they devise property that does 
not exist. In others the reverse is the case. Two well- 
known cases recur to us in which wealthy men imagined 
that they were very poor, and would die in the work- 
house. Such men, if making a will, would do so with no 
proper knowledge of their property. The value of money 
is often forgotten ; the purchasing power of a hundred 
pounds is confused with that of a thousand. A testator 
may leave the former sum, really meaning to leave the 
value of the latter, to some person or for some purpose. 
The recent acquisition of property and money is for- 
gotten ; as Professor Kraepelin remarks, ' there is in- 
ability to acquire anything new, important facts are for- 
gotten, and the past is recalled only as a somewhat 
confused and distorted picture. 

' This condition offers a fertile soil for the development 
of more or less pronounced delusions (alcoholic para- 
noia).' 

The second axiom — that a man, in making a will, should 
be possessed of sense of moral obligation — may be dis- 
puted by many. It may be said that a perfectly sane 
man may make a most immoral will which cannot be 
upset. Quite true ; but if it can be proved that a man 
is a moral pervert in everything, it is at least presump- 
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tive legal evidence, and is conclusive medical evidence, 
that the man's mind is not normal. There is no more 
constant symptom in narcotic poisoning than perversion 
of the moral sense. Alcohol is, of course, a narcotic, 
and the chronic drunkard, to whatever class he belong, 
becomes lost to all sense of obligation. Dr. Purves 
Stewart writes : ' The statements of a patient who is 
addicted to alcoholic intemperance . . . must ... be 
received with considerable scepticism . . . she frequently 
has what are euphemistically called " pseudo-memories," 
so that the "truth is not in her." This is one of the 
toxic varieties of insanity.' 

Professor Kraepelin states : ' There is a gradual and 
progressive enfeeblement of the intellectual faculties, 
in which the impairment of the moral sense is most 
prominent.' 

Such being the case, we cannot hold the will of a man, 
who is a moral pervert through alcoholic poisoning, to 
be a sound one, when it fails to carry out the proper 
wishes of those dearest to him, or to recognize their 
claims upon him. 

The third proposition — ' that a man must have know- 
ledge or memory of those to whom he would naturally 
leave his possessions ' — does not require much arguing, 
but it will be necessary to prove — first, that alcohol has 
the effect of interfering with memory of recent events, 
faces, and persons ; and, second, that it has the power of 
destroying the grasp of passing events. If the deponent 
has lost this power the will should not hold, since he 
may leave his property to those having no claim upon 
him, simply because he has forgotten, or fails to recog- 
nize, the claims and even the faces of those belonging to 
him. The evidence as to loss of memory for recent 
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events, and the gradual but progressive failure of mental 
grasp, is abundant. 

Sir Victor Horsley writes in ' Alcohol and the Human 
Body ' : ' Chronic alcohoHc dementia is a condition that 
usually comes on slowly, as a result of repeated indul- 
gence in spirit-drinking.' 

' Loss of Memory. — Sometimes the depressive effect of 
alcohol acts specially on certain functions — such as 
the power of memory. . . . The condition known as 
paramnesia — i.e., failure of memory for recent events — 
is specially characteristic of alcoholic poisoning. Not 
only is there forgetfulness of recent occurrences, but 
imaginary or long-past events take their place.' 

The question may well arise in court : ' Is it not 
possible that, though the man be a drunkard, there is a 
lucid interval when a will could be executed ?' This is 
possible, but not probable. There are, of course, intervals 
when the brain clears to a great extent owing to an 
abstinence, perhaps of several days' duration. Though 
there is a certain lucidity, it must be remembered that 
degenerative changes, which render the man unable to 
fully comprehend business matters, have probably been 
in progress for years, and cannot be remedied by a short 
abstinence. 

The probability is that the apparent lucid interval is 
not perfect, and that any business transacted during it 
will not stand very close investigation. Without laying 
down any hard and fast rule, it may be broadly stated 
that a will executed in such an interval, and bearing 
upon it the stamp of a sensible document, may be allowed 
to stand. That, however, is a very different thing to 
stating that the deponent is in possession of his full 
mental capacity at the time of making the will. If, on 
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the other hand, a will executed in a so-called lucid 
interval is disputed on the ground of its not being a 
Bensible document or one the provisions of which are 
not in accordance with the known wishes of the deponent, 
then undoubtedly such contention should be upheld. 

Frequently in will cases it is stated in court that a 
particular person was quite able to execute a will because 
one week previously he was quite reasonable. In this 
connection the words of Dr. Savage in Allbutt's ' System 
of Medicine ' should be remembered : 'In drunkards 
degeneration may be very rapid," so that a fairly reason-, 
able man may fall into mental confusion in a few days 
and wholly lose hia memory.' 

• Such evidence, therefore, is worthless, and if any such 
be allowed, it should have reference to the day the will 
was made, or, at furthest, the day previous. 

Evidence is often given in favour of a will standing 
because the witness never saw the testator drunk. This 
evidence is of no effect from the medical standpoint. 
Dr. Clouston, late superintendent of Morningside, states 
in his ' Mental Diseases ' : ' A long-continued steady 
soaking in alcohol is, I believe, much more damaging 
to the brain in its mental, motor, and trophic func- 
tions than bouts of heavy drinking with intermission of 
sobriety.' 

With this statement I am inclined very largely to 
agree, if the bouts are not at very frequent intervals. 
In a man who is constantly soaking, the nerve-tissue 
has no rest from the deleterious effects of alcohol. If 
intervals exist, some little good is achieved from the 
freedom from alcohol. 

It will thus be seen that, if we neglect this considera- 
tion, a will may be upheld on the quite mistaken grounds 
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that a man was not seen drunk, when the condition of his 
brain may be even worse than if he had been frequently- 
intoxicated. 

The curious defects of the drunkard's brain-power 
are specially manifest in his perverted and faulty, 
memory. 

The power of volition is also very defective, and this 
has an important bearing on will-making. 

Dr. Wilson, of Mavisbank Asylum (' Alcoholism,' ' En- 
cyclopaedia Medica '), writeg : ' He [the chronic alcoholic] 
will by degrees develop symptoms of a gradual dissolu- 
tion or reduction of nervous function analogous to the 
progressive disability of intoxication. 

' There is one kind of nervous defect which is quite 
constant, however, although patients manifest it variably 
— the defect of volition, to which reference must insis- 
tently be made. The next most common effects are as 
regards memory and as regards belief. 

' The same progressiveness characterizes the invasion 
of all the mental functions by alcoholic disease.' 

Dr. Mott, writing in Green's ' Pathology,' says: '.The 
effect on the nervous system of chronic tippling is 
dementia, a very characteristic manifestation of the 
mental degradation being absence of knowledge qf time 
and place, personal illusions, and loss of memory of recent 
events, indicating a loss of receptivity and of the forma- 
tion of memory pictures in the higher centres.' 

Dr. Defendorp states in his ' Clinical Psychiatry,' 
under ' Chronic Alcoholism ' : ' There is a gradual and 
progressive enfeeblement of the intellectual faculties, in 
which the impairment of memory is most prominent. 

' Drunkards are prone to be affected by various illusions 
of memory termed " paramnesic " states. Paramnesia 
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occurs more frequently in alcoholic insanity than in any 
other form of mental disorder. 

' . . . They may, for instance, state that they have 
just been out for a walk in the garden, whereas they 
have been kept constantly in bed.' 

Dr. Purves Stewart, Physician to the Out-patients, 
Westminster Hospital, writes : ' There is a special variety 
of loss of memory called Korsakow's disease, which 
occurs in chronic alcoholics, where the patient, who is 
usually a woman and the subject of chronic alcoholic 
neuritis, has a faulty conception of time and place, and 
a specially deficient memory for recent events.' 

Expert opinion is backed by a most powerful support 
in the almost universal experience of those who have 
come in contact with the chronic drunkard. Their 
memory is always unreliable, especially for recent events, 
and persons whom they see every day are confused with 
those long since dead, to whom they may possibly leave 
money or property. 

The fourth condition of testamentary capacity is the 
most difficult to prove or disprove — viz., ability of the 
alcoholic to understand the business in hand when 
drawing up a will. 

On this subject hard swearing is usually heard on 
both sides, and lawyers wax eloquent over the wrong 
done to a perfectly sane man in supposing that he did 
not understand what he was doing. Ministers of religion 
and other reputable persons are called as witnesses, and 
swear in perfectly good faith that the testator was of 
sound mind and capable of making a will, because a 
sensible conversation had taken place between them 
shortly before. 

Such evidence requires careful sifting ; it may be per- 
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fectly true, and if it be proved that the testator is not a 
chronic drunkard, will probably bear investigation. If 
it be admitted that he is a chronic drunkard, then the 
following points must be elucidated: Was the conver- 
sation which witness took part in with testator about 
recent events or those long passed ? If the latter, then 
his saneness has no bearing upon the point at issue. 
If, on the other hand, it be sworn by a reputable witness 
that the conversation held was on recent events — about 
present inhabitants of testator's house, and especially had 
been relative to disposal of property then in testator's 
hands — it would be strong evidence that the testator 
had testamentary power. 

The evidence as to his being a chronic drunkard may 
then be doubted. 

If there is likely to be a dispute as to the testamentary 
power of an individual, a post-mortem examination should 
be sought for, and the condition of the organs carefully 
noted. Special care should be devoted to the brain, and 
a microscopic examination made, in view of the altera- 
tion present in the nerve-tissue of chronic drunkards 
referred to above. 

It must be remembered that a good deal depends on 
the simplicity or otherwise of the will made. If it be 
simply a devising of all property held to wife or eldest 
son, it is quite possible that even a chronic drunkard 
could draw it up, or instruct his lawyer to do so. If it 
be, on the other hand, a complicated one, involving 
bequests to many persons, it may well be doubted if 
a proved dipsomaniac had power to execute such a 
document. Further, if the will be opposed to known 
former and expressed wishes ; if it leaves out bequests 
to proper persons or objects, and includes those to im- 
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proper ones, or, short of being improper, to unlikely 
ones, then we have additional ground for doubting the 
testamentary power of the individual. 

' To simply ask a medical expert on these occasions 
whether a testator was competent to make a will is to 
put a very ambiguous question. A will may be simple 
or complex, and while there may be capacity for one, 
there may not be for the other ' (Taylor's ' Jurispru- 
dence,' p. 551). 

' In contesting the probate of any will on the ground 
of incapacity, the issue is not whether the testator 
could have made a will in general, or any kind of will, 
but whether he had capacity enough to make the par- 
ticular will in dispute ; and, in order to form a proper 
judgment on this point, a medical expert should hear 
the instrument read before he gives an opinion ' (Ordon- 
noux, ' Jurisprudence of Medicine '). 

It often happens that a solicitor draws up a will em- 
bodying what he believes to be his client's wishes put 
into proper legal phraseology, and then asks the deponent 
if such are his wishes. He may, and probably will, 
answer ' Yes ' without understanding the matter, and so 
sign the document. The solicitor, while not for a 
moment seeking to influence his client, has, neverthe- 
less, done so. The only safe course for him to pursue 
is to allow the deponent to make his own suggestions, 
which will probably prove absurd and easy to upset ; and 
thus the proper legal division of the property will take 
place. 

' In examining the capacity of a person under these 
circumstances we should avoid putting leading questions 
— namely, those which suggest the answers "Yes" or 
" No." Thus, a dying man may hear a document read 
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over, and affirm in answer to such a question that it is 
in accordance with his wishes, but without understanding 
its import. This is not satisfactory evidence of his 
having a disposing mind ; we should see that he is able 
to dictate the provisions of the document, and to repeat 
them substantially, from memory when required. If he 
can do this accurately, there can be no doubt of his 
possessing complete testamentary capacity ' (Taylor's 
' Jurisprudence '). 

Taylor here refers more particularly to wills in ex- 
tremis, but the passage applies equally as a test for 
testamentary capacity in any circumstances, and espe- 
cially in such a state of want of mental concentration aa 
is exhibited in alcoholic dementia. 

Dr. Sydney Cole, of Wilts County Asylum, and for- 
merly of Colney Hatch, reports the following case in 
Mott's ' Archives ' : 

' Case of Alcoholic Paralysis. — Her mental state, 
though not capable of definition in a single term^ ap- 
proximated rather more to a delirium than to a dementia. 
It was characterized by confusion and wandering of mind. 
She paid attention to questions, and answered fairly well. 
There was well-marked defect of orientation both as to 
time and place ; there were also illusions as to time and 
place. A mental disorder of this type is characteristic 
for alcoholic cases presenting a neurotic condition.' 

The italics are mine, to draw attention to how unre- 
liable the statement is, ' She answered me quite sensibly,' 
which one often hears. In the above we have a report 
of a case of alcoholism which had gone so far as to be 
in an asylum, and yet it is stated that ' She paid atten- 
tion to questions, and answered fairly well.' We may 
conclude that an interested witness would substitute 
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such a word as ' very ' for ' fairly ' in perfect good 
faith. 

Professor Kraepelin, in his book on Psychiatrics, 
says: 'There also develops a failure of judgment and 
diminution in the capacity of employment. The intel- 
lectual capacity of the man is the first to suffer. The 
power of intellectual or mental application gradually 
fails, it becomes difficult to maintain the attention, and 
the sense of fatigue increases. 

' New and unaccustomed work requires unusual ap- 
plication, and is accomplished only with difficult}'. 
Patients prefer to continue in the same old ruts, and 
are indifferent to applying themselves to any mental 
work ; consequently intellectual progress not only ceases, 
but retrogrades, showing an increasing lack in judgment 
and a poverty of ideas, enhanced by a gradual failure of 
memory.' 

In the case of Johnston v. Bowen, tried at the Down 
Summer Assizes, 1907, the evidence for Johnston was 
that the woman was suffering from alcoholic dementia, 
and could not execute the will — a somewhat complex one ; 
further, that the will was made only ten days after the 
death of testator's husband, and reversed his wishes 
as to the ultimate disposal of his property. For Bowen, 
acting as trustee for Johnston, the evidence was that the 
woinan, while admittedly a heavy drinker, was capable 
of executing her will, and that her husband had left the 
property at her disposal. The codicil was also disputed. 
This was made shortly before the death of testator, and 
while she was suffering from a broken arm, the result of 
falling downstairs while intoxicated. 

The evidence in this case was somewhat conflicting, but 
left no room for doubt that the woman was a dipsomaniac. 



TESTAMENTAEY CAPACITY OP DEUNKAED8 43 

The certificate of death gave chronic alcoholism as 
the cause. This document was signed by the medical 
man, who was a witness to the will. This was presump- 
tive evidence that he considered the woman fit to execute 
the document. 

On the evidence, Dr. William Calwell and the author 
stated that the woman was a chronic drunkard, suffering 
from delusions as to persons and events, and was not in 
a fit mental state to exercise testamentary powers. The 
author, in answer to Mr. Justice Kenny, stated that the 
woman was evidently suffering from alcoholic dementia. 
Dr. Calwell stated that the will read in court, if made by 
the testator, was evidence of testamentary power. There 
was no question of undue influence, and the Judge, in 
summing up, quoted the will as evidence that the woman 
was capable, though on scientific grounds she might not 
be supposed to be so. The jury found for the defendants. 

The above case is a good example of a sane document 
being shown as evidence of testamentary power where 
there is distinct evidence of failure of memory and other 
points to indicate brain deterioration from alcohol. 

Very often the chronic alcoholic obeys the impulse of 
suggestion previously made, and comes to regard it as 
his own, and gives instructions accordingly. This is espe- 
cially true if the suggestion has been made frequently. 



CHAPTEE VII 

CRIMINAL RESPONSIBILITY OF DRUNKARDS 

Homicide and Murder. — When homicide is committed 
by a man in a state of drunkenness, this is held to be no 
excuse for the crime. The ' state of drunkenness ' and 
* chronic alcoholism ' must be carefully distinguished. 
In the former, in the absence of evidence to the con- 
trary, there is a condition produced by the free will of 
the person, knowing what the result will be. If, there- 
fore, be commit homicide or murder while in that con- 
dition, he is rightly held responsible, even though he did 
not contemplate murder before he became drunk. 

In the case of the chronic drunkard the case is far 
different ; he becomes drunk without knowing what he is 
doing, or what the results are. He has, as already 
pointed out, a diseased brain and perverted ideas; ex- 
culpation should, therefore, always be considered in these 
cases. Further, without being actually drunk, the man 
may commit homicide or murder owing to the diseased 
state of his brain, and yet not be fully responsible for 
his action. This may arise from his having a mistaken 
idea as to the identity of an individual. He may con- 
sider him a criminal and himself a divinely appointed 
executioner, and yet such a man may be sensible in 
many other directions. Short of this extreme condition, 
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the brain of the chronic drunkard is easily excited to anger, 
and he may take awful vengeance for a trifling injury. 

Taylor, in his ' Jurisprudence,' states that, ' If the 
drunkenness has produced a diseased state of mind, 
then a criminal act perpetrated by the person might 
admit of exculpation on the ground of insanity, or the 
want of sane consciousness at the time of the act ; but 
the difficulty is to prove in such cases the existence of 
disease to a sufficient degree to render the person irre- 
sponsible in a legal sense.' There is no occasion for 
such proof, and, indeed, such is not usually possible. 
Kraepelin has proved that a small quantity of alcohol 
alters the mental balance and perception for the 
moment ; while, if we take the other extreme, we find 
gross changes in the nerve-cells of the chronic drunkard 
examined post-mortem. It is fair to assume, therefore, 
that the deterioration is progressive in the constant 
drinker. Such pathological facts correspond exactly 
with the clinical ones, and are what we would expect 
from the presence of moral perversion, mental in- 
capacity, and the general deterioration of the drunkard. 
Such changes and such symptoms are not exceptional, 
but the rule, though the results in some are more evident 
than in others. 

We thus see that the burden of proof of moral re- 
sponsibility should lie with the prosecution rather than 
the proof of irresponsibility with the defence. A chronic 
alcoholic should be proved morally responsible, other- 
wise he should be regarded as morally and legally irre- 
sponsible. Such must be the attitude of the law if 
justice is to be done to those who suffer from chronic 
poisoning with alcohol. It may well be asked, Where, 
then, is to lie the safety of the public if every chronic 
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drunkard is to know that he is not to be held responsible? 
It lies in two directions: Firstly, in prevention. No man 
should be allowed to become a demented alcoholic ; long 
before that date he should have been treated in a re- 
formatory. Secondly, in punishment. No man guilty 
of murder, being a chronic drunkard, should again be 
liberated from an inebriate reformatory, unless under 
most exceptional circumstances, and after a prolonged 
period of treatment. 

The public will thus be made more secure than at 
present, when no pains are taken to prevent alcoholics 
from committing murder, and often — usually, indeed — 
releasing them again after, at the most, twenty years' 
imprisonment. 

Such being the general statement, we have to ask if 
the chronic drunkard is specially liable to kill or hurt 
another. The answer must be in the affirmative,, and 
for this reason : the higher nerve-centres are those first 
affected by alcohol. Control of speech, action, motion, are 
lost in rapid succession, and if irritated by the slightest 
opposition, the person becomes extremely angry and 
violent. This is a matter of common knowledge, and it 
only remains for the scientist to show that such must 
be expected from the action of the drug. 

The predisposition to loss of control over the emotions 
and of action render the drunkard most liable to commit 
a grave outrage, and all evidence goes to show that he 
may readily do so. 

In a case recently tried at the Antrim Assizes a soldier 
had risen from his bed while suffering from the effects 
of alcohol on an epileptic subject, and driven his 
bayonet into the first man he met, a comrade. The 
jury acquitted him, the medical evidence proving that 
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the prisoner was a member of an epileptic family, whom 
alcohol had the effect of rendering insane for the time 
being. This case opens up another question — i.e., the 
effect of alcohol on one who has had a head injury or is 
an epileptic, in rendering him irresponsible for his 
actions. 

The legal attitude has been that if a man takes alcohol, 
knowing its effects, he is guilty of any offence done 
under its influence, unless there is proof of confirmed 
disease of the brain. 

Taylor says ('Medical Jurisprudence,' p. 596): 'In 
cases in which the head has sustained any physical 
injury, as among soldiers and sailors, drunkenness, even 
when existing to a slight extent, produces sometimes a 
fit of temporary insanity, leaving the mind clear when 
the drunken fit is over. 

' Hallucinations are a common effect of alcoholism. 
Marc relates a case of two friends being intoxicated ; the 
one killed the other under an illusion that he was an 
evil spirit. The drunkenness of the accused was held to 
be voluntary, and he was condemned.' 

The justice of this conviction may well be doubted. 
Drunkenness, in nearly all cases, may be said in one 
sense to be voluntary. It is, however, extremely 
doubtful if acute alcoholism, as distinguished from 
chronic, ever renders a man liable to hallucinations. If 
he be a chronic drunkard, then he may be taken to be 
suffering from confirmed disease of the brain, and it is 
along this line that medical evidence should be directed. 
To prove this to the satisfaction of a court of law is diffi- 
cult so long as the profession do not as a whole recognize 
the constant factor of a diseased brain in the chronic 
alcoholic. 
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The careful investigation of many authorities quoted 
above should influence medical witnesses in the right 
direction ; and once they are united, the legal profession 
must accept such pronouncement, and always regard a 
proved chronic drunkard as having a diseased brain, 
unless it be proved to the contrary. The remedial 
sentence may then be expected to take the place of the 
punitive. 

Responsibility for Attempted Suicide. — The suicidal 
tendency in drunkards is not so marked as the homicidal. 
It is true that they are always suicidal maniacs in one 
particular — that of continuing to use large amounts of 
alcohol. This, however, is often taken in the belief that 
it is doing them no harm, and certainly with no idea 
of self-destruction. 

The frequency of hallucinations in the chronic 
drunkard may prove an inducement to suicide, as, in 
general, hallucinations are the cause of all suicides or 
attempted suicides. 

If a man poisons himself from an overdose of some 
powerful drug during a period of intoxication, he, being 
a chronic drunkard, should be held to have done so 
while insane, not because of the usual verdict in cases 
of suicide — which are often given from a humanitarian 
point of view, and not because of any belief in the truth 
of such verdict — but because of the condition of his brain ' 
from the effects of alcohol, and because the dipsomaniac 
has no sane intention of destroying himself. Yet sufih 
is the anomalous position of legal procedure that such a 
man might possibly be considered as sane, because 
drunkenness is not held as an excuse for homicide ; 
had the man cut his throat, however, while not under 
the influence of alcohol, or, indeed, had he taken the same 
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poison without being drunk, he would have been held to 
be temporarily insane, this ridiculous position being 
taken up because he had become drunk voluntarily, 
according to legal belief. 

Eesponsibility of Drunkards for Immoral Offences. — The 
question as to whether indecent assault or rape com- 
mitted by a chronic drunkard is in any way different 
from the same offence committed by any other man 
should be carefully considered. 

We have seen that the effect of alcohol is to destroy 
control over the higher centres and the emotions. 
Sensual control may fairly be considered to be included 
even without corroborative evidence ; this, however, is 
plentiful. There is evidence that alcohol stimulates 
sensual desire an^ excites a strong, sometimes almost 
uncontrollable,, wish for its gratification. The term 
' stimulates ' is perhaps not quite a correct one in this 
connection. The effect of alcohol is rather paralyzing 
than stimulating. This is clearly seen in its effects on 
the circulation. A warm glow is felt on the surface of 
the body, due to paralysis of the vasomotor nerves of 
the superficial vessels, allowing a freer flow of blood 
through them from the internal organs. It is very 
questionable if the increased rate of the heart is not 
due to a loss of control - power rather than to any 
stimulating action on the nerves of the organ. 

Whether due to paralysis of control or to stimulation 
of desire, alcohol produces increased sensual feeling. If 
this effect be produced voluntarily by a person with 
control of the alcoholic habit, then the law should take 
its course, and the sentence be even more severe from 
the man's drunken state. If, however, the charge be 
preferred against a chronic alcoholic, the case is totally 



50 DRUNKABDS AND IMMORALITY 

different. For, again, let us remember we are now 
dealing with a definitely diseased individual. Kraepelin 
well remarks : ' The moral deterioration is a prominent 
and characteristic symptom. There is a profound 
change in moral character, and the patient soon loses 
sight of the higher ideals of life and the sense of 
honour. . . . 

' The patients lose all affection for their families, 
become indifferent to the tears of their children, have 
little interest in their welfare, disregard the real 
infidelity of their wives.' 

If they lightly regard immorality in their wives, they 
regard it still more lightly in themselves. Be it remem- 
bered that these symptoms are not only present when 
the chronic alcoholic is drunk, but at all times, be he 
drunk or sober. 

An interesting point is that often the most moral of 
men before they became dipsomaniacs are amongst the 
most disgustingly immoral afterwards, showing a com- 
plete moral upheaval due to deep-seated changes in the 
brain. 

The most unnatural moral offences are alleged against 
alcoholics. Thus, a soldier in India during a march 
offered to take a female infant from her mother and 
carry it. He went on ahead of the column, and when 
out of sight attempted to outrage the infant, thereby 
causing its subsequent death. The child was eleven 
months old. It is difficult to understand a man com- 
mitting such an offence if he were in his right mind. 
This man was an alcoholic. 

There is probably a desire to gratify sexual feeling in 
an illegitimate rather than a legitimate way in the 
chronic drunkard. 
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Is, then, a dipsomaniac not to be held liable for the 
offences of rape and indecent assault ? He certainly is, 
bat his punishment should be of a totally different kind 
to that now given. As the law stands, such men are 
an ever-recurring danger to the community, since, after 
a comparatively short sentence, and without any medical 
evidence that they are cured of their tendencies, they 
are let loose to again commit their outrages. 

Such men should be treated in a reformatory for a 
very long period, such period to be terminated only by 
medical authority. 

Responsibility for Theft. — In charges for theft pre- 
ferred against drunkards the law should take its course. 
So far as our knowledge goes, there is no special predis- 
position to theft in their case. We may refer the reader 
to the chapter on Crime and Eesponsibility for a con- 
sideration of the moral perversion of the alcoholic. As 
a moral pervert he is, no doubt, more likely to commit 
certain faults against the law, but the offence of theft is 
not one that the drunkard is specially liable to, as is 
the case with those offences where loss of control-power 
over the higher nerve-centres is the cause. 

The thief, as a rule, is not a drunkard ; more fre- 
quently he or she is the victim of one. Thieving re- 
quires thought and a species of brain-power and 
cunning quite foreign to the chronic drunkard. 



CHAPTEE VIII 

ABILITY OF DEUNKAKDS TO ADMINISTER THEIR AFFAIRS 

The ability of the drunkard to attend to affairs of pro- 
perty has sometimes been questioned. It would seem 
that the law, as a rule, will not interfere — with what 
justice may be doubted, as a person who has become a 
dipsomaniac is quite unable to attend to business of 
a complicated or extensive nature. The unscrupulous 
have often taken advantage of the laxness of the law 
to pillage the estate of the drunkard. Taylor well says : 
' An excessive indulgence in habits of drinking does not 
necessarily derange the mind, but it practically renders 
a person unfit for the control of himself and the manage- 
ment of his property. It is, therefore, a question 
whether it would not be for the benefit of such persons, 
and of those dependent upon them, if the law interfered 
and placed them under the same restraint as those 
whose minds have been actually rendered unsound by 
this pernicious habit.' 

In the drunkard we find that all sense of proportion 
is lost, and the knowledge of his own financial position 
is not exact. Thus, the millionaire believes he will die 
in the poorhouse, while the clerk on £60 a year makes 
large promises and lives in a wildly extravagant way. 

A wealthy man may, while in this condition, give or 
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leave to a person who has little or no claim upon him 
property or a large amount of money under the delusion 
that its real value is much less than it is. 

It is often found that the will of a drunkard, if made 
after he has become a chronic alcoholic, contains deposi- 
tions quite at variance with his known wishes in former 
years, though it may appear perfectly sensible. On the 
other hand, the will may carry out the deponent's 
known wishes, but in an inverse proportion to what 
would be natural. So in the daily management of his 
affairs : to the casual observer he may appear to act 
sensibly, yet it will be found on closer investigation that 
he knows very indefinitely what he is about, and is acting 
from habit rather than initiative ; if new conditions 
arise, his lack of that power will be evident. 

There is another type of person who has naturally a 
weak intellect, but one that could not be defined as 
unsound from the legal standpoint. If such a person 
acquires drinking habits the condition of the intellect 
will become worse, and he will be unable to manage his 
affairs. If the law deals with such a case from the 
mentally weak standpoint, ignoring the question of the 
influence of alcohol on the brain, the mistake will be 
made either of pronouncing the person of weak intellect, 
but not necessitating the interference of the law, or of 
imposing interdiction because of the condition. In the 
latter case the law will be contradicting itself, since the 
cause of the condition is largely due to alcoholism on a 
naturally weak intellect. 

A case bearing upon this was that of Mrs. Armstrong 
(Q.B., 1858), quoted by Taylor in his ' Jurisprudence.' 
The defendant, a lady aged fifty-eight, had been declared 
of unsound mind by a commission in August, 1857. In 
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September she escaped and went to Prance. She 
returned to this country in January, 1858, and en- 
deavoured to set aside the verdict of unsoundness by 
new proceedings. It appeared that her father had be- 
queathed to her by his will £2,000 a year, to be paid 
to her monthly by trustees. The evidence showed that 
she was uneducated, ignorant, and naturally of weak 
mind — according to some of the witnesses, imbecUe. 
For about ten years she had given way to habits of 
excessive drinking, and these habits, according to the 
evidence for the Crown, had still further weakened her 
intellect. She had been confined four times in lunatic 
asylums, and her unsoundness of mind had been certi- 
fied by Arnott, ConoUy, Winslow, and others. On the 
part of the defendant, it was contended that her mind 
was sound except when she gave way to drunkenness, 
and that by the cessation of this habit she would be 
perfectly sane and competent to manage herself and 
property ; further, that a mere drunkard ought not 
to be deprived of his or her civil rights unless it was 
proved that his mind had become permanently disturbed 
by his vicious habits, and this, it was contended, had 
not been proved of the defendant. ConoUy, however, 
testified that, although she was a year under his super- 
vision without any access to drink, her mind was still 
unsound. It appeared, also, that she exercised no con- 
trol over herself in this respect, for when she escaped 
to France, it was proved that she still drank brandy to 
excess, and for a month was drunk almost daily. 
Munroe, Bailey, Ward, and Taylor saw this woman on 
several occasions previous to the trial for the purpose 
of testing her state of mind. They found her weak- 
minded, evasive, untruthful ; and although sober at the 
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time of their visit, it was clear from her admissions that 
she still drank wine and spirits in excess. She denied 
that she had ever been insane, and admitted that, 
although she had hoarded £3,200 in sixteen months, 
she had not paid her tradesmen's bills, and had incurred 
a large debt at an hotel, for which an action had been 
brought against her husband. She refused to give any 
account of the disposal of her money, or to furnish an 
explanation in reference to the large sum accumulated. 

Having heard at the trial the evidence respecting her 
unsoundness previous to this inquisition, and having 
remarked an entire absence of proof that this had been 
removed when she was left to her own control, Munroe, 
Bailey, and Taylor came to the conclusion that, from 
original weakness of intellect, aggravated by habits of 
drinking, she was still of unsound mind, and incapable 
of taking care of herself or her property. Upon this 
declaration no witnesses were called for the defence, 
and the jury, who had an interview with the woman, 
returned the verdict that she was of unsound mind, 
two out of the twelve stating that she was of sound 
mind, but that she was incompetent to manage her 
affairs on account of her habitual drunkenness. These 
two jurors, therefore, considered that she was a dipso- 
maniac. ' If this view were correct, she ought to have 
been discharged, as such persons are not subject to 
restraint or interdiction by English law. There was no 
evidence, however, to show that she had recovered, 
while there was evidence that abstinence from drink 
at a former period had not led to her recovery. These 
dissentients must have based their opinion on their own 
personal judgment of her condition after a short inter- 
view.' 

4—2 



CHAPTEE IX 

DEUNKAEDS AS WITNESSES 

In view of the peculiar obliquity of moral sense in the 
drunkard, it is extremely doubtful if he should ever be 
allowed to be sworn as a witness. 

To quote Purves Stewart : ' The statements of a patient 
who is addicted to alcoholic intemperance . . . must be 
received with considerable scepticism.' 

' Pseudo-memories ' — in other words, lies — are com- 
mon in the minds and on the lips of such persons and 
though most moral and especially truthful, before they 
are the subjects of alcoholism, afterwards they lose all 
idea that what they are stating is not the truth. Indeed, 
it would seem that there are two dangers in allowing 
such persons to be witnesses : first, that they don't care 
whether they tell the truth or not ; and secondly, that 
they do not know that they are telling lies. 

There is another peculiarity that should also be re- 
membered — namely, the obstinacy of drunkards in their 
own preconceived ideas, so that the more they are cross- 
examined the more positive they often become in what 
they state, thus the unwary juror or counsel may often 
be trapped. 

There is no man capable of such low and cruel 
cunning as the drunkard, and this is often employed to 
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mislead judge and jury as to the truth of the statements 
made. 

If proved drunkards be allowed to give evidence on 
oath, it should only be in relation to events which 
occurred at a period antecedent to that at which chronic 
drunkenness has been proved to exist. If this rule be 
adopted, it is probable that the witness will swear to 
the truth more or less, and not to a figment of his own 
diseased imagination, as will probably be the case if he 
is questioned on more recent events. 

It will, doubtless, sometimes be found that the chronic 
drunkard swears to the truth even concerning recent 
events, but there is no certainty of it, and the risk is 
too great to run when, perhaps, a human life or a fair 
reputation is at stake. 

The reason that evidence concerning old events is 
more reliable than that of recent ones is that the brain- 
cells of the drunkard seem to be incapable of receiving 
the impress of passing events and words, or knowledge 
concerning recent acquaintance, while events occurring 
previous to the cell-degeneration have left their impress, 
even though the condition of the brain may render it 
somewhat vague. 



CHAPTEE X 

RECOGNITION OF THE CHRONIC DRUNKARD 

It has been shown that there are certain well-marked 
changes in the nerve-tissue of the chronic drunkard; 
that, owing to such changes, he is medically regarded as 
a diseased individual ; that, therefore, the law should 
treat such persons as are proved to be chronic drunkards 
in a different manner to that in which perfectly healthy, 
sane individuals are treated. 

The legal profession may fairly say : ' Suppose we 
grant that, are there any infallible signs and symptoms 
by which these cases may be recognized, since we 
cannot submit a prisoner's brain to microscopic examina- 
tion?' 

Such a demand would be perfectly fair so long as the 
law looked at the question from the scientific aspect 
rather than from the cut-and-dry legal one. 

Judges have hitherto decided on these cases in most 
diverse fashion, giving contradictory judgments in regard 
to crimes committed under the influence of drunkenness, 
holding in some cases that it is a mitigation, in others 
an aggravation, of the offence. Sir Henry James thus 
summarizes his own views, to the effect that, in deter- 
mining the legal character of the offence committed, 
drunkenness may be taken into account — 
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1. Where it has established a condition of positive 
and well-defined insanity. 

2. If it produces a sudden outbreak of passion occa- 
sioning the commission of crime under circumstances 
which, in the case of a sober person, would reduce the 
offence of murder to manslaughter. 

3. In the case of minor assaults and acts of violence 
it never can form any legal answer to the charge pre- 
ferred, but it may either aggravate or mitigate the 
character of the act committed — probably aggravate it. 

4. As to the effect that should be given to drunkenness 
when determining the amount of punishment to be 
inflicted, no general rule can be laid down. Its existence 
may be considered, and may tend either in the direction 
of increasing or diminishing the punishment. 

Such rules may be a fair legal guide, but they do not 
sufficiently, recognize the ascertained nerve-degeneration 
of the drunkard, nor are they sufficiently clear as to 
what is meant by drunkenness. If it be the voluntary 
drunkenness of a person with complete control of action, 
one not yet a chronic drunkard, then the above rules 
are sound, otherwise they are not. 

The following may be taken as useful guides for the 
recognition of the chronic drunkard : 

1. Presence of Paranoia. — This is a progressive 
psychosis, occurring mostly in early adult life — twenty- 
five to forty — characterized by the gradual development 
of a stable, progressive system of delusions without 
necessarily marked mental deterioration, clouding of 
consciousness, or involvement of the coherence of thought. 
When suffering from this condition the smallest events 
assume grave significance, and misconstruction is put on 
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the simple actions of those near and dear to the patient. 
An estrangement between man and wife owing to the 
former's habits — and natural enough — is made the start- 
ing-point of a far-reaching jealousy. Insignificant occur- 
rences are regarded as important evidence of infidelity. 
Distinct from, or associated with, the above is a belief 
that they are being poisoned ; any unusual smell or taste 
is taken as contributory evidence of this. Eeasoning 
with such patients is useless : they are too illogical and 
full of absurd ideas. They are frequently irritable and 
lacrymose, and when spoken to manifest genuine emotion 
about their sorrow. They, however, state their delusions 
coherently, and there is no doubt as to their perfect 
consciousness, so that, if the true state of their circum- 
stances be not known, they are apt to deceive their 
auditors. 

They seldom resent their supposed wrongs by action, 
so that, as Defendorp says : ' A man may live peaceably 
with his wife, whom he accuses of committing adultery 
night after night in his presence ; only rarely do they 
take means to chastise the wife or assault the supposed 
lover.' 

This condition is to be distinguished from non-alcoholic 
paranoia in that the delusions lack system, and that the 
patient suffers from other symptoms of alcoholism. 

2, Alcoholic Pseudo-Paresis. — Here we have the hal- 
lucinations and delusions of persecution and infidelity 
mentioned above. In addition, however, there are 
certain well-marked physical signs : these are disturb- 
ance of speech, muscular tremor, lack of control of the 
muscles of locomotion, occasional attacks resembling 
epilepsy, disturbance of knee-jerk, and other reflexes, 
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shown by great exaggeration of movement when they 
are tested, or by loss of reaction to the stimulus. 
There are also sensory disturbances, shown by head- 
ache and dizziness. There is sometimes difficulty in 
recognizing objects held before the eyes. There is loss 
of skin sensation, and insensibility to feeling of pain, 
such as needle-thrusts. 

Such cases show a marked resemblance to the condi- 
tion known as dementia paralytica, which is a general 
paresis of the insane. In this disease, though alcohol 
may play some part as a causative agent, syphilis would 
seem to be the most prominent factor. It is necessary, 
therefore, to carefully distinguish between the two con- 
ditions ; this is best done by considering the history, 
and whether other symptoms of alcoholism are present. 

The following weighty words of Defendorp relating to 
dementia paralytica should be remembered, as they 
apply with almost equal force to alcoholic paresis : 

' In conduct the patients show a disregard for the 
demands of custom and law, are unconstrained, and 
often commit grave offences into which they have no 
insight. As a reason for such conduct they often say 
that they acted so because it happened to come into 
their mind.' 

3. Alcoholic Neuritis. — This occurs most frequently in 
females, especially those who are quiet, steady tipplers. 
There is paralysis, usually of legs, from the knee down, 
of the feet, also of the forearms and hands. These are 
the most common sites. Wrist-drop and foot-drop are 
present, owing to the extension muscles being more 
affected than the flexors. In some cases the lower 
limbs are alone affected. This condition may be pre- 
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ceded for a considerable time by neuralgic pains and 
tingling of hands and feet. The onset of paralysis is 
gradual. In certain cases the facial muscles are affected, 
and control over evacuation of rectum and bladder lost. 

The sensory symptoms vary. There may be numb- 
ness and tingling, or burning pains and soreness of 
muscles. The deep reflexes are usually lost. The per- 
son has a peculiar gait, as though he were stepping over 
some obstacle in his path. The foot is thrown forward 
and toe lifted high ; the heel is brought down first and 
then the rest of the foot. 

Delirium is often present, and the delusions mentioned 
above are also frequent. The most characteristic mental 
disorder is that described by Wilks, in which the person 
has no appreciation of time and place. 

4. Korsakow's Disease. — In this condition of the 
drunkard there is marked disturbance of attention and 
defective memory, with pronounced fabrication. 

The onset is usually sudden, with considerable ex- 
citement. There is marked restlessness and anxiety, 
especially at night. Delusions of sight occur. The out- 
standing symptom, however, is the inability to remember 
passing events, though apprehension is clear. Events 
of their life which have happened some time previously 
are forgotten. Even the incident of an hour before is as 
if it had not taken place, so far as their memory is con- 
cerned. Such persons will tell of a fact, or relate a 
story, and immediately forget that they have done so. 
On the other hand, they will tell with engaging frank- 
ness as true facts events which have no existence in 
truth. They will relate the incidents of a recent journey 
which has not taken place. They will speak of children 
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who do not exist in affectionate terms, and will recognize 
as an old friend a person whom they have never previ- 
ously seen, while old friends will be as strangers to them. 
If these inconsistencies be pointed out to them, they be- 
come either very indignant or very irritable. Physically 
there is insomnia, bad appetite, and polyneuritis — the 
last is not always present. 

5. Loss of Orientation. — By orientation we mean the 
act or process of setting anything in its proper position 
with reference to the points of the compass ; hence the 
act of determining one's own position with reference to 
surrounding bodies, called ' subjective orientation,' or 
the position of surrounding bodies with respect to each 
other — ' objective orientation.' 

This power is often lost in the chronic drunkard even 
when he is apparently quite sober. If, for instance, he 
rises at night, he is unable to place the position of the 
door in a room he knows well, and will often blunder 
about, quite at a loss to understand his position ; such a 
condition is indicative of loss of power over this faculty. 

6. Quinquaud's Sign. — This is a valuable aid to the 
recognition of the chronic drunkard. In testing for it, 
we make the patient spread out his fingers and press 
them at right angles to the palm of our own hand, which 
we hold in a vertical position. For the first few seconds 
no result is noticed, but soon after a series of slight 
shocks is felt — ' as if the end of the bones of each finger 
were knocking against each other in an effort to reach 
our palm.' 

The foregoing six signs of the chronic drunkard are 
not always present ; in some few cases it may be that 
none of them are. If, however, we have one or more 
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present, and corroboratory evidence of a drinking-habit, 
we may conclude, whatever evidence may be produced 
to the contrary, that we are dealing with a drunkard 
suffering from mental degeneration, and not fully re- 
sponsible for his actions, nor capable of using his full 
rights as a free citizen. 



THE END 
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